Prevention of Family Home Repossession Proposals for Minister Brian Lenihan T.D. August 2009.
Background.

Currently the economy is deteriorating, unemployment is spiralling and interest  and inflation rates are at historically low levels. The present pressures on the level of minimum wages , higher taxes and levels of social welfare will affect net disposable income in future as savings are eroded. There is a substantial concern that interest and inflation rates will begin to rise in line when the financial institutions face commercial realities and as the euro zone economies begin to recover. It is unlikely that employment levels will recover at a fast pace in Ireland in future and with the traditional release valve of emigration not emerging many families will find themselves in a poverty trap. 
This has the potential to lead to catastrophic social difficulties throughout Ireland which would cost society and our nation dear.  Indeed, there is already sufficient anecdotal evidence to suggest these difficulties have already begun to become widespread with increases in enquiries to MABS, FLAC, The Credit Union Movement, Samaritans and Vincent de Paul Society. There is increased activity with high rate money lenders such as Provident plc. To satisfy debt service needs for many families nationwide.  There is also evidence to show that among the most regular issues for Gardai to deal with at present is that of illegal money lenders who are been turned to by desperate families struggling to make ends meet.  As a result the following concerned citizens from various backgrounds came together to consider remedies to what has the potential to become a social disaster for our Nation.  They are:
Mr. Marc Mac Sharry  Oireachtas Member
Mr. Ignatius Beglane.   Entrepreneur / Businessman.

Mr. Barry O’ Flynn,     General Manager, Sligo Credit Union.

Mr.CathalODonnell,    Partner, Gilroy & Gannon. Chartered Accountants.
Mr. Dermot Mc Dermot, Solicitor.
The following is our definition of the problem and recommendations as to how best to deal with its symptoms before it becomes a social disaster of catastrophic proportions.   
Issue

The repossession of family homes by financial institutions creates tremendous social, psychological and economic issues for the borrower and their families and places further financial pressures on the state. 

Objective

Our objective is that the repossession of a family home due to mortgage arrears should not be allowed to happen without a detailed independent analysis of repayment capacity, an examination of the quality of the mortgage application and consideration of a range of alternative actions. 

How

An order for repossession of a family home should not be granted until the court is satisfied that (a) the loan was properly granted and that responsible procedures and analysis of the capacity of the borrower has been carried out (b) an independent analysis of the current position of the borrower to repay the debt has been carried out and (c) that analysis brings suggested solutions to the court to allow the debt to be addressed by the borrower. 
MABS are already in place throughout the country to assist those in financial difficulty. They are ideally placed to assess ability to pay versus refusal to pay and to identify and propose mutually acceptable solutions within the ability of the mortgage holder. They may require additional resources beyond those recently announced by Minister Hanafin to cater for the expected increase in applications for repossessions and may need to increase their advertising budget to publicise their service more and educate the public on management of home finances.
Precedents

There are three recent developments addressing similar issues in the state. 

1. 
The Enforcement of Court Orders (Amendment) Bill, 2009 has been passed into law in early July to remedy the constitutional deficiencies of imprisonment of a debtor outlined in the recent High Court Judgment and, amongst other recommendations, specifically makes provision for the following:

· The purpose of this measure is to enable the Court to hear the debtor in order to satisfy itself whether s/he has wilfully refused to pay and that all other steps possible (including variation of the instalment order/mediation) have been taken to recover the debt.  

· The Court will not imprison the debtor unless satisfied that s/he has the means to repay and his/her failure to do so is due to wilful refusal/culpable neglect.  

· The burden of proof is shifted to the creditor to establish that the failure to pay is not due to inability to pay.  

2. The Irish Bankers Federation and MABS have established a detailed protocol which amongst other things states that they:
Will not commence any legal action and will suspend or adjourn legal action that may have already commenced- subject to ongoing compliance with a mutually-acceptable, affordable and sustainable repayment.” 

The complete IBF-MABS Operational Protocol: Working Together             to Managed Debt can be accessed at:  http://www.ibf.ie/Publication_template.asp?pub_id=64
3. The Northern Ireland Courts service have introduced regulations to protect borrowers in difficulty along similar lines.
All of the above initiatives seek to differentiate between those who can’t pay due to changed circumstances and those who wilfully refuse to pay. 

Solutions
The following solutions should be considered to allow the borrower time to address the debt:
Interest Only Payments 


Not a permanent solution – provides a period in which they can consolidate their affairs.    

Should be set to a limited time and ideally should not exceed 4 years. 

This interest only period should be without penalty.

It extends the mortgage period and cost to the borrower.

Has implications for term life cover for borrower.

Permanently extend the Mortgage Period 


Should be available without penalty to the borrower. 

Age of the borrower will be a factor – plus 65 in particular.

Will also be implications for term protection cover for the borrower.

It extends the mortgage period and cost to the borrower.

Rent Back Property from Lender

Provides the lender with an income from the asset.

State does not have to re-house the family.

Family remains in the home with an option to commence mortgage payments in the future if/when their circumstances change for the better.

Moratorium



Breathing space.

Only offer if there is a likelihood that situation will improve or other debt cleared to free up payments.

It extends the mortgage period and cost to the borrower.

Fixed Rates

The Financial Institutions position is that there should be substantial penalties for breaking of fixed rates to avail of lower current rates. The bigger issue is surely debt service, reduction and ultimate repayment.  It is our view therefore, that addressing a problem debt at a lower current rate is better than mortgage default at a higher rate.
Redraft Terms of Mortgage

It is also clear that there are a substantial number of new mortgage holders who should never have been approved for the amount of money that they have borrowed. No order for repossession should be granted to these lenders. The terms of these loans should be amended to what the borrower can afford.

Conclusion
It has become clear to us that there is a need to act now.  It is therefore imperative that a principle for dealing with repossessions due to mortgage arrears similar to that enacted in the ‘Enforcement of Court Orders Amendment Act 2009’ for dealing with personal debt be introduced without delay.  To compliment this, a number of proactive alternatives such as those listed above be agreed and binding with all the guarantee covered lenders.  The introduction of these measures will take work and commitment but the cost is insignificant compared to the socio economic catastrophe that in our view they will help to prevent.
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